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Key Points

® Due to infrequent and inconsistent testing, there is no reliable count of how many infants
are exposed to substances in utero, yet recent data on drug use and child fatalities signal an

unmitigated crisis.

® Efforts to limit responsibility of Child Protective Services (CPS) for substance-exposed
infants, including laws to prevent doctors from conducting toxicology screenings when
there is reasonable suspicion the infant was exposed, severely diminish the likelihood that
the parent and child will receive necessary care.

® Plans of Safe Care, voluntary offers of services seen as a more compassionate alternative to CPS
involvement, are not backed by any evidence of their actual efficacy in keeping children safe.

The stark human and societal cost of the drug epi-
demic is undeniable, directly taking over 100,000 lives
each year since 2021.! Due to infrequent and inconsis-
tent testing,? there is no reliable count of how many
children are exposed to substances in utero, but, even
before the current drug epidemic began, researchers
estimated that 400,000-480,000 children born each
year were prenatally exposed to drugs or alcohol3
Because the estimated number of adults meeting crite-
ria for substance use disorder increased from 22 million
in 20104 to 46 million in 2021,5 prenatal exposure has
likely increased as well. Recent data on drug and alco-
hol use among pregnant women,° pediatric poisonings,”
Narcan administrations to infants,® and child fatalities?
all signal an unmitigated crisis. To date, however, the
US response has centered on parents and other adults
experiencing addiction with inadequate attention to the
needs of the infants and young children in their care.
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Advocates have been highly successful in advancing
nonpunitive harm-reduction approaches to substance
use and addiction. These approaches, by definition,
reject the involvement of the criminal justice system
and the use of strategies that coerce individuals to
seek or accept treatment.!© Although reducing the use
of incarceration as a response to addiction has broad
public support,!* a majority of the public also wants the
child protection system (CPS) to respond to the needs
of infants whose parents abuse drugs or alcohol.’2

Yet many states, with the encouragement of the fed-
eral government and major foundations, seek to limit
CPS responsibility for substance-exposed infants.’3
Several states are considering laws to prevent doctors
from conducting a toxicology test on a newborn child
without parental consent, even when there is reason-
able suspicion that the child was prenatally exposed.4
Without formal identification of substance exposure,



there is often an insufficient basis for a CPS report.’s
Even when substance exposure is detected, doctors
may be encouraged not to report, or their reports may
be screened out.’ The threshold for mandatory report-
ing of child maltreatment typically includes “imminent
risk” to the child—but policies in several states are clear
that a person with an untreated substance use disorder
being the sole caregiver of a newborn is not, in itself, suf-
ficient to make a CPS report.'7 A small number of states,
like Connecticut, have gone even further, enacting pol-
icies to prevent CPS from even knowing the identity of
substance-exposed infants.’® Efforts are underway to
make de-identified notifications national policy.!9

The current alternative to CPS for substance-exposed
infants is a “Plan of Safe Care” (POSC), also known as
“Family Care” or “Family Recovery Plan”—positioned
as a family-friendly approach to addressing the needs
of substance-exposed infants and their families without
the stigma and coerciveness of CPS.2° POSCs are often
described as a “public health” or “harm-reduction”
approach. The basic idea is appealing: If addiction is a
disease, then it should be treated with the same type of
compassionate, voluntary, and nonpunitive care pro-
vided for diseases like cancer or diabetes.

Proponents of this approach to substance use make
four general arguments: (1) Stigma and fear of CPS may
deter people from seeking help,?! (2) a drug test is “not
a parenting test,”>> (3) CPS is ineffective or harmful in
addressing the needs of children and families affected
by substance use, and (4) unwarranted variation in rates
of toxicology testing contributes to disproportionality
in CPS involvement. These arguments warrant seri-
ous consideration in policy evaluation and reform, but
POSCs do not directly address these concerns. More-
over, it is not clear what other entity can respond when
parental substance use is likely to inhibit minimally
adequate caregiving and that parent rejects or does not
benefit from a voluntary offer of services.

The term “plan” implies a set of objectives or steps
that will be implemented, but a POSC can be nothing
more than a form?3 that documents services the mother
or infant already received or were referred to.24 The vol-
untary nature of POSCs may mean that the vast major-
ity of parents eligible for a POSC receive no substance
use treatment, as studies in New Mexico?s and Delaware
found.26 Additionally, state and federal laws inhibit CPS
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or other agencies from assessing or monitoring the
uptake or efficacy of substance abuse treatment.?”

Individuals with substance use disorders may take
many years to be “ready” for treatment, but there is
no pause button on infants’ development. Beyond the
effects of prenatal substance exposure itself,2® the
effects of untreated substance use disorders on par-
enting are undeniable: Young children face increased
risks of fatality, poisonings, injuries, physical and sex-
ual abuse, and severe neglect, in addition to poor phys-
ical, cognitive, and emotional development.29

As states and the federal government myopically pri-
oritize the avoidance of CPS as an end unto itself, POSCs
have been applauded without any evidence—or even
requirements to collect evidence—as to their actual
efficacy in keeping children safe and ensuring that their
basic developmental needs are met. This is not compas-
sion but instead an abdication of responsibility.

As an ideologically and experientially diverse group
of researchers, foundation leaders, and child welfare
professionals, we put forth four principles for better
responding to the needs of substance-exposed infants
and their parents.

1. Children must be at the center of policymaking.
Children are entitled to receive minimally ade-
quate care and to be protected from foreseeable
harms. Parental addiction is a foreseeable risk to
infant health and safety that the state is obligated
to mitigate.

2. A compassionate response to parents experienc-
ing addiction or engaged in problematic sub-
stance use can include CPS and court-ordered
treatment. CPS involvement and the desire to
maintain or regain custody can be a powerful moti-
vator for parents to engage in treatment3° and is
a critical safeguard for children when parents are
unable to provide minimally adequate care.3! Pol-
icies or practices that generically discourage the
involvement of CPS, rather than incentivizing the
right tool for the situation, are misguided.

3. Timely and comprehensive treatment access
is essential. At the first sign of problematic sub-
stance use, pregnant women and parents should be
provided with immediate and comprehensive sub-
stance use treatment and aftercare to maximize the
odds that they can safely and permanently care for
their child or children. The treatment array should



include coresidential treatment slots for parents and
children, as well as robust outpatient treatment and
recovery supports.

. Data collection and evaluation are necessary to
inform and revise existing policy. Massive pol-
icy and practice changes have been made without
any systematic data collection or evaluation to

understand the relative harms and benefits to chil-
dren and families. Current evidence is insufficient
to determine whether, and under what circum-
stances, POSCs are an effective or safe alternative
to CPS. Practices such as de-identified notifications
preclude rigorous impact evaluations of POSCs,
thus inhibiting reforms or improvements.
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